
FILE: R-215933 

THR COMPTROLLRR ORNRRAL ass17 
O C  T H H  UNIT.0 ,TATHI  
W A S H I N G T O N ,  D . C .  2 0 3 4 8  

DATE: November 19, 1984 

MATTER OF: AT1 I n d u s t r i e s  

1. I n  r e v i e w i n g  protests  a g a i n s t  a l l e g e d l y  
improper e v a l u a t i o n s ,  GAO w i l l  n o t  s u b s t i -  
t u t e  i t s  j u d g m e n t  f o r  t h a t  o f  t h e  c o n t r a c t -  
i n g  a c t i v i t y ’ s  e v a l u a t o r s ,  who h a v e  w i d e  
d i s c r e t i o n ,  b u t  r a t h e r  w i l l  e x a m i n e  t h e  
r e c o r d  to  d e t e r m i n e  w h e t h e r  t h e  e v a l u a t o r s ’  
j u d g m e n t s  were r e a s o n a b l e  a n d  i n  accord 
w i t h  l i s t e d  c r i t e r i a ,  and  w h e t h e r  t h e r e  
were a n y  v i o l a t i o n s  of p r o c u r e m e n t  s t a t u t e s  
and  r e g u l a t i o n s .  

2. M e a n i n g f u l  d i s c u s s i o n s  h a v e  b e e n  h e l d  where 
t h e  a g e n c y ,  t h r o u g h  w r i t t e n  o r  o r a l  com- 
m u n i c a t i o n s ,  h a s  i d e n t i f i e d  c e r t a i n  a reas  
o f  d e f i c i e n c y  i n  a n  o f f e r o r ’ s  proposal,  and  
h a s  a f f o r d e d  t h e  o f f e r o r  a n  o p p o r t u n i t y  to  
cor rec t  those d e f i c i e n c i e s  i n  a r e v i s e d  
proposal. A mere r e q u e s t  f o r  b e s t  and  
f i n a l  o f f e r s  is  s u f f i c i e n t  t o  s a t i s f y  t h e  
r e q u i r e m e n t  f o r  d i s c u s s i o n s .  

3. A s h o w i n g  of bad  f a i t h  r e q u i r e s  i r r e f u t a b l e  
p r o o f  t h a t  c o n t r a c t i n g  o f f i c i a l s  acted w i t h  
t h e  s p e c i f i c  a n d  malicious i n t e n t  t o  i n j u r e  
t h e  protester. 

4. I n  a n e g o t i a t e d  p r o c u r e m e n t ,  award  n e e d  n o t  
be made t o  t h e  l o w  o f f e r o r  u n l e s s  t h e  
s o l i c i t a t i o n  so i n d i c a t e s .  

AT1 I n d u s t r i e s  protests  t h e  award  o f  a f i r m  f i x e d  
price contract  f o r  t h e  p r o d u c t i o n  o f  u n l o a d e d  missile 
w a r h e a d s  t o  C h a m b e r l a i n  M a n u f a c t u r i n g  Company u n d e r  
r e q u e s t  f o r  proposals (RFP) N o .  N00024-84-R-5514(4) ,  
i s s u e d  b y  t h e  D e p a r t m e n t  o f  t h e  Navy,  N a v a l  Sea S y s t e m s  
Command. AT1 a l l e g e s  t h a t  t h e  Navy: (1) i m p r o p e r l y  
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e v a l u a t e d  i t s  t e c h n i c a l  p r o p o s a l ;  ( 2 )  f a i l e d  t o  c o n d u c t  
m e a n i n g f u l  d i s c u s s i o n s ;  ( 3 )  acted i n  bad f a i t h  by . 
i n t e n t i o n a l l y  downgrading i t s  p r o p o s a l  i n  C h a m b e r l a i n ' s  
f a v o r  d u r i n g  t h e  e v a l u a t i o n  p r o c e s s ;  and ( 4 )  s h o u l d  have 
awarded i t  t h e  c o n t r a c t  a s  t h e  t e c h n i c a l l y  a c c e p t a b l e  f i r m  
o f f e r i n g  t h e  lowest cost .  W e  deny  t h e  p r o t e s t .  

Background 

produce  1 ,450  unloaded  missile warheads  i n  f i s c a l  y e a r  
( F Y )  1984 w i t h  a n  op t ion  f o r  t h e  government  t o  p u r c h a s e  
a n  a d d i t i o n a l  1 ,594  warheads  i n  FY 1985. The RFP pro-  
v i d e d  t h a t  award would b e  made t o  t h a t  r e s p o n s i b l e  o f f e r o r  
whose o f f e r  was "most a d v a n t a g e o u s  t o  t h e  Government,  
p r i c e  and o the r  f a c t o r s  c o n s i d e r e d . "  O f f e r o r s  were 
c a u t i o n e d  t h a t  t h e  government  r e s e r v e d  t h e  r i g h t  " t o  
a c c e p t  o t h e r  t h a n  t h e  lowest o f f e r . "  

The RFP was i s s u e d  on  November 7 ,  1983,  f o r  o f f e r s  to  

The  e v a l u a t i o n  c r i t e r i a  f o r  award were c o n t a i n e d  i n  
sec t ion  M o f  t h e  RFP, w h i c h  p r o v i d e d  t h a t  t e c h n i c a l  
f a c t o r s  ( encompass ing  t e c h n i c a l  a p p r o a c h ,  f a c i l i t y ,  
program management, and p r o d u c t  a s s u r a n c e )  would be more 
i m p o r t a n t  t h a n  c o s t  f a c t o r s  ( encompass ing  cos t  realism and 
cos t  t o  t h e  g o v e r n m e n t ) .  Sect ion M f u r t h e r  p r o v i d e d  t h a t  
award wou ld  be made t o  t h a t  r e s p o n s i b l e  o f f e r o r  whose pro-  
p o s a l  was t e c h n i c a l l y  a c c e p t a b l e  and whose t e c h n i c a l / c o s t  
r e l a t i o n s h i p  w a s  most a d v a n t a g e o u s  t o  t h e  government .  
O f f e r o r s  were a d v i s e d  t h a t  c o s t  f a c t o r s  would be  less 
s i g n i f i c a n t  t h a n  t e c h n i c a l  f a c t o r s ,  b u t  would become more 
i m p o r t a n t  when compet ing  t e c h n i c a l  p r o p o s a l s  were deter-  
mined t o  be  o f  e q u a l  merit. O f f e r o r s  were a g a i n  c a u t i o n e d  
t h a t  "award may n o t  n e c e s s a r i l y  be made t o  t h a t  o f f e r o r  
s u b m i t t i n g  t h e  lowest e s t i m a t e d  cost ."  

I n i t i a l  p r o p o s a l s  were r e c e i v e d  on J a n u a r y  27, 1984,  
from ATI, C h a m b e r l a i n ,  and th ree  o t h e r  o f f e r o r s ,  and were 
t h e n  e v a l u a t e d .  The c o n t r a c t i n g  a c t i v i t y ' s  e v a l u a t i o n  
board  gave  A T I ' s  t e c h n i c a l  p r o p o s a l  a raw o r  unweighted 
score o f  877 o u t  o f  a p o s s i b l e  1300 i n  a c c o r d a n c e  w i t h  t h e  
e v a l u a t i o n  cr i te ' r ia .  C h a m b e r l a i n ' s  t e c h n i c a l  p r o p o s a l  
r e c e i v e d  a raw score o f  1257,  t h e  h i g h e s t  score g i v e n .  
A l l  p r o p o s a l s  were deemed t o  be  t e c h n i c a l l y  a c c e p t a b l e .  

- 2 . -  



B-215933 

D i s c u s s i o n s  were t h e n  h e l d  w i t h  a l l  f i v e  o f f e r o r s .  
The Navy s t a t e s  t h a t ,  i n  A T I ' s  case, d i s c u s s i o n s  w i t h  t h e  
f i r m  c o n s i s t e d  o f  a n  Apr i l  1 6  l e t t e r  from t h e  c o n t r a c t i n g  
a c t i v i t y  w h i c h  a d d r e s s e d  c e r t a i n  a r e a s  o f  A T I ' s  t e c h n i c a l  
proposal i n  which  t h e  e v a l u a t o r s  r e q u i r e d  a d d i t i o n a l  i n f o r -  
m a t i o n .  A T 1  r e s p o n d e d  t o  these c o n c e r n s  i n  a n  A p r i l  24 
l e t t e r .  Al though  t h e  Navy s ta tes  t h a t  o r a l  d i s c u s s i o n s  
were a l s o  h e l d  w i t h  t h e  f i r m  o n  A p r i l  1 6 ,  these d i s c u s s i o n s  
were l i m i t e d  d u e  t o  t h e  sudden  d e a t h  o f  a n  e v a l u a t i o n  boa rd  
member. 

The Navy t h e n  r e q u e s t e d  b e s t  and f i n a l  o f f e r s  by 
J u n e  15.  A T I ' s  r e v i s e d  proposal r e c e i v e d  a f i n a l  w e i g h t e d  
t e c h n i c a l  score o f  77.70 o u t  o f  a p o s s i b l e  1 0 0 ,  r a n k i n g  
w e l l  b e h i n d  C h a m b e r l a i n ' s  f i n a l  w e i g h t e d  t e c h n i c a l  score 
o f  96 .45 ,  which  w a s  t h e  h i g h e s t .  

AT1 o f f e r e d  a pr ice  of $2 ,091 ,228 ,  t h e  lowest of a l l  
o f f e r o r s ,  and a c c o r d i n g l y  r e c e i v e d  a raw cost score o f  100 
o u t  o f  a poss ib le  100 d u r i n g  t h e  e v a l u a t i o n  o f  cos t  propos- 
a l s .  C h a m b e r l a i n ' s  o f f e r e d  price o f  $2 ,559 ,722  was t h i r d  
lowest and  r e c e i v e d  a r a w  cos t  score o f  77.59. The Navy 
t h e n  app l i ed  p r e d e t e r m i n e d  w e i g h t  f a c t o r s  o f  .6 and . 4 ,  
r e s p e c t i v e l y ,  t o  t h e  t e c h n i c a l  and cos t  scores o f  t h e  
o f f e r o r s  t o  d e t e r m i n e  t h e  f i n a l  t o t a l  w e i g h t e d  scores, i n  
a c c o r d a n c e  w i t h  s e c t i o n  M's p r o v i s i o n  t h a t  t e c h n i c a l  
f a c t o r s  were o f  g rea te r  i m p o r t a n c e  t h a n  cos t .  The f i n a l  
score f o r  Chamber l a in  was 88 .91 ,  and 86.62 f o r  ATI. 

The Navy s u b s e q u e n t l y  d e t e r m i n e d  t h a t  a n  error had 
made i n  d e t e r m i n i n g  ATI ' s  and C h a m b e r l a i n ' s  w e i g h t e d  
t e c h n i c a l  scores b e c a u s e  e q u a l  w e i g h t  had no t  been  g i v e n  
to  e a c h  o f  t h e  s u b f a c t o r s ,  i .e . ,  t e c h n i c a l  a p p r o a c h ,  
f a c i l i t y ,  program management,  and p r o d u c t  a s s u r a n c e .  
A c c o r d i n g l y ,  a r e c o m p u t a t i o n  was c o n d u c t e d  which  r e v i s e d  
t h e  w e i g h t e d  t e c h n i c a l  scores o f  t h e  t w o  f i r m s ,  r e s u l t i n g  
i n  f i n a l  t o t a l  scores o f  88.268 f o r  AT1 and 88.539 for  
Chamber l a in .  The Navy c o n c l u d e d  t h a t  t h i s  m o d i f i c a t i o n  i n  
t h e  scores had no  e f f e c t  upon C h a m b e r l a i n ' s  s t a n d i n g  as t h e  
f i r m  o f f e r i n g  t h e  most a d v a n t a g e o u s  proposal t o  t h e  govern-  
ment f rom a t e c h n i c a l  and cost  s t a n d p o i n t ,  and  t h e  Navy 
awarded i t  t h e  c o n t r a c t  on  J u l y  17. 
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P r o t e s t  and A n a l y s i s  

AT1 b e l i e v e s  t h a t  i t s  p r o p o s a l  was i m p r o p e r l y  
e v a l u a t e d  i n  l a r g e  p a r t  b e c a u s e  t h e  Navy e r r e d  i n  d e t e r -  
mining t h a t  AT1 had not a d e q u a t e l y  a d d r e s s e d  t h e  compati -  
b i l i t y  of i t s  f a c i l i t i e s  and equipment  workload w i t h  t h e  
a n t i c i p a t e d  warhead p r o d u c t i o n  requirements.  AT1 com- 
p l a i n s  i n  t h i s  r e g a r d  t h a t  t h e  Navy c o u l d  have  r e a d i l y  
r e s o l v e d  any concerns by i n s p e c t i n g  i t s  f a c i l t i e s  d u r i n g  a 
preaward  s u r v e y .  I n  a d d i t i o n ,  AT1 asser ts  t h a t  t h e  Navy 
e r r e d  i n  d e t e r m i n i n g  t h a t  t h e  Mas te r  P h a s i n g  C h a r t  
i n c l u d e d  i n  i t s  p r o p o s a l  d i d  not a d e q u a t e l y  d e m o n s t r a t e  
t h e  f i r m ' s  u n d e r s t a n d i n g  o f  t h e  p r o d u c t i o n  and d e l i v e r y  
requirements.  

AT1 a l s o  b e l i e v e s  t h a t  t h e  Navy f a i l e d  t o  conduc t  
mean ingfu l  d i s c u s s i o n s  t h a t  would have  l e d  to  t h e  correc- 
t i o n  of any p e r c e i v e d  d e f i c i e n c i e s  i n  i t s  p r o p o s a l .  AT1 
s t a t e s  t h a t  i t s  r e p r e s e n t a t i v e  t r a v e l e d  t o  t h e  c o n t r a c t i n g  
a c t i v i t y ' s  Washington ,  D.C. o f f i c e  o n  A p r i l  16 a s  t h e  
r e su l t  o f  an i n v i t a t i o n  t o  d i s c u s s  t h e  t e c h n i c a l  a s p e c t s  
o f  t h e  p r o p o s a l ,  b u t  was informed upon a r r i v a l  t h a t  n o  
t e c h n i c a l  r e p r e s e n t a t i v e  from t h e  Navy would b e  p r e s e n t  
and t h a t  n o  t e c h n i c a l  d i s c u s s i o n s  wou ld  t h e r e f o r e  be  
conduc ted .  AT1 r e l a t e s  t h a t  i t s  r e p r e s e n t a t i v e  was mere ly  
handed t h e  Navy ' s  l e t t e r  o f  t h e  same d a t e  a d d r e s s i n g  a r e a s  
of  d e f i c i e n c y  i n  t h e  p r o p o s a l  and d i s m i s s e d .  

AT1 a l l e g e s  t h a t  t h e  Navy a c t e d  i n  bad f a i t h  d u r i n g  
t h e  e v a l u a t i o n  p r o c e s s  by i n t e n t i o n a l l y  downgrading i t s  
t e c h n i c a l  p r o p o s a l  i n  C h a m b e r l a i n ' s  f a v o r .  The f i r m  
c o n t e n d s  t h a t  any d e f i c i e n c i e s  were minimal  i n  n a t u r e  and 
d i d  not j u s t i f y  i t s  low t e c h n i c a l  score. AT1 u r g e s  t h a t  
i t s  p r o p o s a l  was indeed  t e c h n i c a l l y  a c c e p t a b l e  and t h a t  i t  
shou ld  t h e r e f o r e  have  r e c e i v e d  t h e  award b e c a u s e  i t  was 
t h e  f i r m  o f f e r i n g  t h e  lowest cost .  We f i n d  n o  l e g a l  merit  
to  t h e  p r o t e s t .  

( 1 )  P r o p o s a l  E v a l u a t i o n  

I n  r e v i e w i n g  p r o t e s t s  a g a i n s t  a l l e g e d l y  improper  
e v a l u a t i o n s ,  t h i s  O f f i c e  w i l l  not s u b s t i t u t e  i t s  judgment 
f o r  t h a t  o f  t h e  c o n t r a c t i n g  a c t i v i t y ' s  e v a l u a t o r s ,  who have 
w i d e  d i s c r e t i o n ,  b u t  r a t h e r  w i l l  examine t h e  r e c o r d  t o  
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d e t e r m i n e  w h e t h e r  t h e  e v a l u a t o r s '  judgments  were reason-  
a b l e  and i n  a c c o r d  w i t h  l i s t e d  c r i t e r i a ,  and w h e t h e r  t h e r e  
were a n y  v i o l a t i o n s  of p rocuremen t  s t a tu t e s  and requla- 
t i o n s .  ~ D-K Associates,- I n c .  , B-213417, A p r .  9 ,  1984,  84-1 
CPD 11 396. The  p r o t e s t e r ' s  mere d i s a q r e e m e n t  w i t h  t h e  
resul ts  of t h e  e v a l u a t i o n  d o e s  n o t  m e e t  i t s  burden  of 
p r o v i n g  t h a t  t h e  e v a l u a t i o n  was i t s e l f  u n r e a s o n a b l e .  
A.B. Dick Company, B-207194.2, Nov. 29 ,  1982,  82-2 CPD 
11 478. 

Here, A T I ' s  best and f i n a l  t e c h n i c a l  proposal 
r e c e i v e d  a l o w  r a t i n g  f o r  p roposed  f a c i l i t i e s  and equ ip -  
ment. The  e v a l u a t o r s  c o n c l u d e d  t h a t  A T I ' s  d i s c u s s i o n  o f  
i t s  in-house  and s u b c o n t r a c t o r  f a c i l i t i e s  and equ ipmen t  
a v a i l a b l e  f o r  warhead p r o d u c t i o n  w a s  i n a d e q u a t e .  ATI, t o  
t h e  c o n t r a r y ,  u r g e s  t h a t  i t s  proposal d i d  i n  f a c t  l i s t  a l l  
equ ipmen t  t h a t  would be  used f o r  t h e  p r o d u c t i o n  o f  p a r t i c -  
u l a r  p a r t s  and a s s e m b l i e s .  The f i r m  c o n t e n d s  t h a t  i t  
s h o u l d  be  o b v i o u s  t h a t  s p e c i f i c  equ ipmen t  is n o t  earmarked  
f o r  e x c l u s i v e  u s e  unde r  a n y  p a r t i c u l a r  c o n t r a c t ,  b u t  
r a t h e r  t h a t  t h e  work is  s c h e d u l e d  f o r  t h e  equ ipmen t  as  
r e q u i r e d .  

O u r  e x a m i n a t i o n  o f  t h e  f i r m ' s  proposal i n d i c a t e s  t h a t  
AT1 d i d  s p e c i f y  which equ ipmen t  would b e  u t i l i z e d  f o r  t h e  
f a b r i c a t i o n  o f  v a r i o u s  components  and s u b a s s e m b l i e s .  How- 
e v e r ,  t h e  f i r m  d i d  n o t  e s t a b l i s h  t h a t  t h e  l i s t e d  equ ipmen t  
would be  r e s e r v e d  f o r  warhead p r o d u c t i o n ,  and w e  t h i n k  
t h a t  t h i s  was t h e  k e y  aspect o f  t h e  e v a l u a t o r s '  c o n c e r n .  
A t  a preproposal c o n f e r e n c e  which AT1 a t t e n d e d ,  o f f e r o r s  
were g i v e n  a " T e c h n i c a l  F o r m a t "  which i n d i c a t e d  t h a t  t h e i r  
t e c h n i c a l  proposals had t o  show what  a v a i l a b l e  f a c i l i t i e s  
and equ ipmen t  would be " d e d i c a t e d "  t o  t h e  program. I n  our  
v i ew,  i t  was proper f o r  t h e  Navy t o  r e q u i r e  o f f e r o r s  t o  
d e m o n s t r a t e  t h a t  t h e i r  f a c i l i t i e s  and equ ipmen t  and t h o s e  
of any  s u b c o n t r a c t o r s  would b e  f u l l y  c o m p a t i b l e  w i t h  t h e  
p r o d u c t i o n  r e q u i r e m e n t s  of t h e  warhead c o n t r a c t ,  and t h a t  
o t h e r  p r o d u c t i o n  demands would n o t  i n t e r f e r e  w i t h  program 
c o m p l e t i o n .  W e  d o  n o t  b e l i e v e  t h a t  AT1 a d d r e s s e d  t h i s  
c o n c e r n  i n  a n  a d e q u a t e  f a s h i o n ,  t h e  f i r m  m e r e l y  a v e r r i n g  
t h a t  i t s  workload  was c o m p a t i b l e  w i t h  t h e  warhead produc-  
t i o n  program. T h e r e f o r e ,  t h e  e v a l u a t o r s '  c o n c l u s i o n  t h a t  
t h e  p r o p o s a l  was d e f i c i e n t  i n  t h i s  area c a n n o t  be  r e g a r d e d  
as  u n r e a s o n a b l e .  
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To t h e  e x t e n t  t h a t  AT1 a s s e r t s  t h a t  t h e  Navy s h o u l d  
have conduc ted  a preaward  s u r v e y  o f  i t s  f a c i l i t i e s ,  w e  
point  o u t  t h a t  s u c h  a s u r v e y  is  u s e d  f o r  t h e  s p e c i f i c  
p u r p o s e ,  i f  needed ,  of e s t a b l i s h i n g  t h e  r e s p o n s i b i l i t y  o f  
a p r o s p e c t i v e  c o n t r a c t o r ,  t h a t  is, t h e  b i d d e r  o r  o f f e r o r  
t h a t  h a s  a p p a r e n t l y  won t h e  c o m p e t i t i o n .  - S e e  g e n e r a l l y  
Defense  A c q u i s i t i o n  R e g u l a t i o n  (DAR), S 1-905.4, r e p r i n t e d  - i n  32 C.F.R. p t s .  1-39 (1983). A preaward  s u r v e y  is not 
used ,  a s  AT1 d e s i r e s  here ,  to  supplement  a t e c h n i c a l  pro-  
p o s a l  t h a t  is  i n f o r m a t i o n a l l y  d e f i c i e n t .  I n  a n e g o t i a t e d  
p rocuremen t ,  s ince t h e  a g e n c y ' s  t e c h n i c a l  e v a l u a t i o n  is 
based  upon i n f o r m a t i o n  s u b m i t t e d  w i t h  t h e  p r o p o s a l ,  t h e  
b u r d e n  is  c l e a r l y  on t h e  o f f e r o r  t o  s u b m i t  an a d e q u a t e l y  
w r i t t e n  p r o p o s a l ,  M a r v i n  E n g i n e e r i n g  Co., I n c . ,  B-2148g9, 
J u l y  3, 1984, 84-2 CPD 11 15. 

Although t h e  e v a l u a t o r s  d e t e r m i n e d  t h a t  ATI's 
t e c h n i c a l  approach  d e m o n s t r a t e d  a good d e g r e e  o f  cont ro l  
o v e r  i n - h o u s e  t a s k s ,  t h e y  were o f  t h e  o p i n i o n  t h a t  t h e  
f i r m ' s  d i s c u s s i o n  o f  i t s  o v e r a l l  o r g a n i z a t i o n  o f  t h e  pro- 
d u c t i o n  p r o c e s s e s  " i n d i c a t e s  a v e r y  s h a l l o w  u n d e r s t a n d i n g  
o r  r e a d i n g  o f  t h e  RFP." S p e c i f i c a l l y ,  t h e  e v a l u a t o r s  
no ted  t h a t  ATI's Master P h a s i n g  C h a r t  i n c o r p o r a t e d  i n  t h e  
p r o p o s a l  d i d  not c o n t a i n  t h e  correct number of warheads ,  
and f e l t  t h a t  t h e  c h a r t  was i n c o n s i s t e n t  w i t h  t h e  RFP's 
r e q u i r e m e n t s  by f a i l i n g  t o  g i v e  any e v i d e n c e  o f  t h e  f low 
and l e a d  times n e c e s s a r y  f o r  p r o d u c t i o n ,  and ,  conse- 
q u e n t l y ,  t h a t  i t  was n o t  a d e q u a t e  f o r  e v a l u a t i n g  ATI's 
o v e r a l l  program p l a n n i n g .  

AT1 d i d  r e v i s e  t h e  p h a s i n g  c h a r t  t o  show t h e  correct 
number o f  warheads ,  b u t  m e r e l y  r e f e r r e d  t h e  e v a l u a t o r s  to  
c e r t a i n  symbols  i n  t h e  c h a r t  w h i c h ,  a c c o r d i n g  to  ATI, 
i n d i c a t e d  t h e  p r o d u c t i o n  times t h a t  were o f  concern. T h e  
Navy c o n s i d e r e d  t h i s  t o  be  i n a d e q u a t e  b e c a u s e  i t  was 
u n c l e a r  from t h e  c h a r t  and ATI's r e s p o n s e s  when t h e  f i r m  
would p l a c e  i t s  s e p a r a t e  p r o d u c t i o n  u n i t  p u r c h a s e  o r d e r s  
and r e c e i v e  t h e  o r d e r e d  m a t e r i a l s .  Accord ing  to  t h e  Navy, 
t h e  c h a r t  o n l y  c o n t a i n e d  t h e  f l o w  and l e a d  times f o r  t h e  
p r e - p r o d u c t i o n  u n i t s ,  and n o t  f o r  t h e  p r o d u c t i o n  u n i t s .  

ATI a r g u e s  t h a t  i t s  p h a s i n g  c h a r t  was c l e a r  a t  a l l  
times and s h o u l d  have been i n t e r p r e t e d  c o r r e c t l y  by t h e  
e v a l u a t o r s .  AT1 a l l e g e s  t h a t  t h e  e v a l u a t o r s  conc luded  
t h a t  t h e  p r o d u c t i o n  s c h e d u l e  would be j e o p a r d i z e d  b e c a u s e  
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t h e y  m i s t a k e n l y  b e l i e v e d  t h a t  t h e  f i r m  had c h o s e n  t o  pro- 
c u r e  t h e  f u l l  q u a n t i t y  o f  mater ia l  b e f o r e  t h e  d e l i v e r y  o f  
t h e  p r e - p r o d u c t i o n  u n i t s ,  and t h a t  t h i s  i n  f a c t  was n o t  t h e  
case. The  o f f e r o r ,  however ,  b e a r s  t h e  b u r d e n  o f  sub- 
m i t t i n g  a n  a d e q u a t e l y  w r i t t e n  proposal so t h a t  t h e  a g e n c y  
c a n  make a n  i n t e l l i g e n t  e v a l u a t i o n ,  Marvin E n g i n e e r i n g  Co . ,  
I n c . ,  s u p r a ,  a b u r d e n  which  n e c e s s a r i l y  e x t e n d s  to  
f u r n i s h i n g  s a t i s f a c t o r y  r e s p o n s e s  t o  c o n c e r n s  raised by  t h e  
agency  when g i v e n  t h e  o p p o r t u n i t y  t o  r e v i s e  a d e f i c i e n t  
p r o p o s a l .  See C o n t r o l  Data Corp., B-209166.2, Dec. 27,  
1983,  84-1 CPD (I 21. T h e r e f o r e ,  A T 1  c a n n o t  s u c c e s s f u l l v  
a r g u e  t h a t  t h e  e v a l u a t o r s  c o n t i n u e d  t o  m i s i n t e r p r e t  itsA 
p h a s i n g  c h a r t  when t h e  f i r m  b o r e  t h e  r e s p o n s i b i l i t y  f o r  
a s s u r i n g  i t s  c l a r i t y  i n  t h e  f i rs t  i n s t a n c e ,  as  w e l l  a s  t h e  
r e s p o n s i b i l i t y  f o r  t h e n  s a t i s f y i n g  t h e  e v a l u a t o r s '  
e x p r e s s e d  c o n c e r n s  i n  t h i s  area. From o u r  own e x a m i n a t i o n ,  
w e  do  n o t  a g r e e  w i t h  t h e  f i r m  t h a t  t h e  p h a s i n g  c h a r t  
n e c e s s a r i l y  d e m o n s t r a t e d  a f u l l  u n d e r s t a n d i n g  of t h e  pro- 
d u c t i o n  and  d e l i v e r y  r e q u i r e m e n t s  o f  t h e  warhead program, 
and w e  t h u s  c a n n o t  c o n c l u d e  t h a t  t h e  e v a l u a t o r s '  lower 
score g i v e n  t o  A T I ' s  proposal i n  t h i s  area was unreason-  
ab le .  

( 2 )  Mean ingfu l  D i s c u s s i o n s  

AT1 a l leges  t h a t  t h e  p r i n c i p a l  r e a s o n  f o r  a n y  
r e m a i n i n g  d e f i c i e n c i e s  i n  i t s  proposal was t h e  Navy ' s  
f a i l u r e  t o  c o n d u c t  m e a n i n g f u l  d i s c u s s i o n s  w i t h  t h e  f i r m .  
As p r e v i o u s l y  i n d i c a t e d ,  AT1 a l l e g e s  t h a t  i t s  r e p r e s e n t a -  
t i v e  was n e v e r  a b l e  t o  pa r t i c ipa t e  i n  any  t e c h n i c a l  d i s -  
c u s s i o n s  w i t h  Navy c o n t r a c t i n g  o f f i c i a l s  on  A p r i l  16 .  Even 
though  t h i s  may b e  t h e  correct v e r s i o n  o f  e v e n t s ,  w e  c a n n o t  
c o n c l u d e  t h a t  AT1 was a t  a l l  p r e j u d i c e d .  

W e  have  r e p e a t e d l y  s t a t e d  t h a t  m e a n i n g f u l  d i s c u s s i o n s  
have  b e e n  h e l d  where  t h e  a g e n c y  h a s  i d e n t i f i e d  t h o s e  areas 
i n  a proposal which  are  d e f i c i e n t ,  and h a s  a f f o r d e d  t h e  
o f f e r o r  a n  o p p o r t u n i t y  to  correct t h o s e  d e f i c i e n c i e s  i n  a 
r e v i s e d  proposal. Log i s t i ca l  S u p p o r t ,  I n c . ,  e t  a l . ,  
B-208722) e t  a l . ,  Aug. 1 2  , 1983 ,  83-2 CPD 11 202. A s  t h e  
Navy corre-oints o u t ,  s u c h  d i s c u s s i o n s  may be  i n  
e i t h e r  w r i t t e n  o r  o r a l  form,  DAR, S 3-805.1, and w e  a l so  
n o t e  a s  w e l l  t h a t  a mere r e q u e s t  f o r  b e s t  and  f i n a l  o f f e r s  
is s u f f i c i e n t  t o  s a t i s f y  t h e  r e q u i r e m e n t  f o r  d i s c u s s i o n s .  
See I n f o r m a t i o n  Management, Inc.-, B-212358, J a n .  1 7 ,  1984 ,  
-1 C P D  11 76. 
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Here, although it may be unfortunate that ATI's 
representative made a fruitless trip to participate in 
technical discussions that were never held, the Navy 
furnished the representative with a written letter that 
enumerated the areas of the firm's proposal that the 
evaluators considered to be deficient. This letter 
pointed out 1 1  areas where AT1 was required to provide 
additional information, and the firm then provided its 
written responses to the Navy. The Navy subsequently 
requested best and final offers from all five offerors. 
Thus, AT1 clearly was informed of the areas of deficiency 
and was afforded the opportunity to correct those defi- 
ciencies through the submission of a revised proposal. 
Logistical Support, Inc., et al., supra. 

(3) Bad Faith 

AT1 has raised the serious allegation that the Navy 
acted in bad faith throughout the evaluation process by 
intentionally downgrading its proposal in Chamberlain's 
favor. We have found no evidence from our examination of 
the record to support such a charge, and a showing of bad 
faith requires irrefutable proof that government con- 
tracting officials acted with the specific and malicious 
intent to injure the protester. See Jack Roach Cadillac, 
Inc., B-210043, June 27, 1983, 83-2 CPD 11 25. 

- 

From our perspective, the evaluators' judgments as to 
technical issues were both reasonable and in accord with 
the RFP's evaluation criteria. The RFP expressly provided 
that technical factors would be of greater importance than 
cost factors and, therefore, we find nothing arbitrary or 
unreasonable in weighting the offerors' scores in those 
respective areas at a 60/40 ratio. We fail to understand 
how AT1 can allege that its proposal was intentionally 
downgraded when the Navy, after discovering an error, 
recomputed the final total scores so that ATI's was revised 
upwards to become only -271 less than Chamberlain's. 

In essence, we believe that AT1 fails to appreciate 
that the Navy determined that its technical proposal was 
markedly inferior to Chamberlain's, and although AT1 may 
disagree with that determination, mere disagreement 
neither establishes that the evaluation was unreasonable, 
A.B. Dick Company, supra, nor that the Navy intentionally 

- 8 -  



8-21 5933 

downgraded ATI's proposal so as to ensure Chamberlain's 
selection. The allegation of bad faith is without founda- 
tion. 

(4) Lowest Cost 

Finally, AT1 asserts that its proposal was technically 
acceptable and that i t  therefore should have received the 
award as the firm offering the lowest cost. AT1 does not 
believe that its slighty lower final total score of 88.268 
versus 88.539 for Chamberlain justifies award to Chamber- 
lain at a much higher price. We do not agree. 

We point out to AT1 that the Navy never determined 
that its proposal was technically unacceptable--indeed, 
all five proposals submitted were found to be accept- 
able, and ATI's weighted technical score after the 
evaluation of best and final offers did not in fact rank 
at the bottom. However, even though AT1 may have proposed 
the lowe'st cost, we stress that this was a negotiated pro- - 

curement, in which award need not be made to the low 
offeror unless the RFP so indicates. Price Waterhouse & - Co., 8-203642, Feb. 8, 1982, 82-1 CPD 11 103. Here, the 
RFP clearly advised offerors that award would not neces- 
sarily be made to the low offeror, and that the technical 
merit of submitted proposals was more important than pro- 
posed cost, except where proposals were judged to be 
technically equal. Since ATI's technical proposal was 
deemed to be significantly inferior to that of Chamberlain, 
award to AT1 was not required even though AT1 was the low 
offeror. 
Dec. 10, 1 9 8 1 ,  81-2 CPD II 456. Although ATI's final total 

See Quest Research Corporation, B-203167, 

score at the conclusion of the evaluation may have been 
very close to Chamberlain's, that does not obviate the fact 
that ATI's proposal was not most advantageous to the 
government in terms of its technical/cost relationship. We 
therefore cannot object to the Navy's award of the contract 
to Chamberlain as the higher-priced, but technically supe- 
rior, offeror. Price Waterhouse & Co., supra. 

The protest is denied. 

of the United States 


